
oFRCEBEFORETHE ILLINOIS POLLUTION CONTROLBOARD~’~4~P~Y27 20032222 ELSTON LLC, an Illinois limited ) STATE OF ILLiNOIS d
liability company, ) pollution Control Boar

)
Complainant, )

) PCBNo. 03-5 5
v. ) (CitizensUST Enforcement)

)
PUREX INDUSTRIES, INC., a Delaware )
corporation,FEDERAL DIE CASTING CO., )
an Illinois corporation,FEDERAL )
CHICAGO CORP., an Illinois corporation, )
RAYMOND E. CROSS, an Illinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUST NOS. 10-1087& 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

NOTICE OF FILING

To:

For Purex Industries, Inc.: For Federal Die Casting Co., Federal
Chicago Corp., Raymond E. Cross,

RobertL. Graham LakesideBank, Trust Nos.10-1087,10-1343,
Bill S. Forcade Beverly Bank, Trust No. 8-7611:
JasonE. Yearout
Jenner& Block, LLC CaryR. Perlman
OneIBM Plaza CarrieL. Taubman
Chicago,Illinois 60611 Latham& Watkins

5800SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606

PLEASE TAKE NOTICE that I havetoday filed with the Office of the Clerk of the

Pollution Control Board the 2222 ELSTON LLC’S MOTION FOR LEAVE TO FILE ITS

COMBINED SUR-REPLY IN SUPPORT OF ITS RESPONSE TO PUREX INDUSTRIES,

INC.’S MOTION TO DISMISS AND REPLY IN SUPPORT OF ITS MOTION TO
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STRIKE THE AFFIDAVIT OF JEFFREY M. SMITH, 2222 ELSTON LLC’S

COMBINED SUR-REPLY IN SUPPORT OF ITS RESPONSETO PUREX INDUSTRIES,

INC.’S MOTION TO DISMISS AND REPLY IN SUPPORT OF ITS MOTION TO

STRIKE THE AFFIDAVIT OF JEFFREY M. SMITH and CERTIFICATE OF SERVICE

filed on behalfof Complainant,2222ElstonLLC, acopyofwhich is herewithserveduponyou.

Dated: May 23,2003

Respectfullysubmitted,

GREENBERGTRAURIG, P.C.

By:___
~~C~i~yher J. Neumann

Attorneysfor Complainant2222ElstonLLC

FrancisA. Citera,Esq.
Daniel T. Fahner,Esq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312)456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTraurig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denver,Colorado80202
Telephone:(303)572-6500
Facsimile:(303)572-6540
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CLER1~OFFICE
BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

MAY 27 2003

2222ELSTON LLC an Illinois limited ) STATE OF ILLINOIS
liability company, ) Pollution Control Board

)
Complainant, )

) PCBNo. 03-55
V. ) (CitizensUST Enforcement)

)
PUREX INDUSTRIES, INC., a Delaware )
corporation,FEDERAL DIE CASTING CO., )
an Illinois corporation,FEDERAL )
CHICAGO CORP., an Illinois corporation, )
RAYMOND E. CROSS,an Illinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUST NOS. 10-1087& 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

CERTIFICATE OF SERVICE

I, theundersigned,certify that I haveservedtheattached2222 ELSTON LLC’S
MOTION FOR LEAVE TO FILE ITS COMBINED SUR-REPLY IN SUPPORT OF ITS
RESPONSETO PUREX INDUSTRIES, INC.’S MOTION TO DISMISS AND REPLY IN
SUPPORT OF ITS MOTION TO STRIKE THE AFFIDAVIT OF JEFFREY M. SMITH,
2222ELSTON LLC’S COMBINED SUR-REPLY IN SUPPORT OF ITS RESPONSETO
PUREX INDUSTRIES, INC.’S MOTION TO DISMISS AND REPLY IN SUPPORT OF
ITS MOTION TO STRIKE THE AFFIDAVIT OF JEFFREY M. SMITH andNOTICE OF
FILING upon theRespondentson May23, 2003,by:

certifiedmail

_____ registeredmail

messengerservice

_____ personalservice

X U.S. Mail

attheaddressesbelow:
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For Purex Industries, Inc.:

RobertL. Graham
Bill S. Forcade
StevenM. Siros
JasonE. Yearout
Jenner& Block, LLC
OneIBM Plaza
Chicago,Illinois 60611

Hearing Officer:

BradleyP. Halloran
HearingOfficer
Illinois Pollution ControlBoard
JamesR. ThompsonCenter
100W.RandolphStreet,Suite 11-500
Chicago,Illinois 60601

FrancisA. Citera,Esq.
DanielT. Falmer,Esq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312)456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTraurig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denver,Colorado80202
Telephone:(303) 572-6500
Facsimile:(303) 572-6540
#55493

For Federal Die Casting Co., Federal
Chicago Corp., Raymond E. Cross,
Lakeside Bank, Trust Nos.10-1087,10-1343,
Beverly Bank, Trust No. 8-7611:

Cary R. Penman
CarrieL. Taubman
Latham& Watkins
5800 SearsTower
233 SouthWackerDrive
Chicago,Illinois 60606
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J.Neumann,Esq.,Attorney
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I3REENBER6
ATTORNEYS AT LAW

TRAURIG MAY 272003

STATE OF ILLINOIS
Pollution Control Board

Christopher.1. Neumann
(303)572-6551

May23, 2003

VIA U.S. MAIL

Pollution ControlBoard, Attn: Clerk
100 WestRandolphStreet
JamesR. ThompsonCenter,Suite11-500
Chicago,IL 60601-3218

Re: 2222ElstonLLC v. PunexIndustries,Inc., etal.
PCBNo. 03-55

DearClerk:

Enclosedpleasefind theoriginal andninecopiesofthefollowing documentsfor filing in
theabove-referencedcase:

1. 2222ElstonLLC’s Motionfor Leaveto File its CombinedSur-Replyin Supportof
its Responseto PurexIndustries,Inc. ‘s Motion to DismissandReplyin Supportof
its Motion to StriketheAffidavitofJeffreyM Smith;

2. 2222ElstonLLC’s CombinedSur-Replyin Supportofits Responseto Purex
Industries,Inc. ‘s Motion to DismissandReply in Supportofits Motion to Strike
theAffidavit ofJeffreyM. Smith;

3. Notice ofFiling; and,

4. Cert~flcateofService.

Yourassistancein this matteris appreciated.

Verytruly yours,

(~I~is~herJ.Neumann
OF GREENBERGTRAURIG, L.L.P.

Enclosures
cc: StevenM. Siros, Esq.

CaryR. Perlman,Esq.
55498

GREENBERG TRAURIG, LLP

THE TABOR CENTER 1200 17TH STREET, SUITE 2400 DENVER, COLORADO 80202

303-572-6500 FAX 303-572-6540 www.gt1aw.com

MIA~n N~wYORK WASHINGTON, D.C. ATLANTA PHILADELPHIA TYSONS CORNER CHICAGO BOSTON PHOENIX WILMINGTON Los ANGELES DENVER

FORT LAUDERDALE BOCA RATON WEST PALM BEACH ORLANDO TALLAhASSEE



BEFORE THE ILLINOIS POLLUTION CONTROL BOARI~LFI~<~~OFFICE

MAY 2 7 2003
2222ELSTON LLC, an Illinois limited ) STATE OF ILLINOIS
liability company, ) Pollution Control Board

Complainant, )
) PCBNo.03-55

v. ) (CitizensUST Enforcement)
)

PUREX INDUSTRIES, INC., a Delaware )
corporation, FEDERAL DIE CASTING CO., )
an Illinois corporation, FEDERAL )
CHICAGO CORP.,an Illinois corporation, )
RAYMOND E. CROSS,an Illinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUST NOS. 10-1087& 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

2222 ELSTON LLC’S MOTION FOR LEAVE TO FILE ITS COMBINED SUR-REPLY
IN SUPPORT OF ITS RESPONSE TO PUREX INDUSTRIES, INC.’S MOTION TO

DISMISS AND REPLY IN SUPPORTOF ITS MOTION TO STRIKE THE AFFIDAVIT
OF JEFFREY M. SMITH, INSTANTER

Complainant2222ElstonLLC (“Elston”), by and throughits attorneys,Greenberg

Tnaurig,P.C.,andpursuantto 35 ILL. ADMIN. CODE tit. 35, § 101.500(e),respectfullyrequests

leavefrom theIllinois Pollution Control Board(“Board”) to file its CombinedSun-Replyin

Supportof its Responseto Punex Industries,Inc.’sMotion to DismissandReply in Supportofits

Motion to StriketheAffidavit ofJeffreyM. Smith, acopyofwhich is attachedto this Motion,

instanter. In supportofthis Motion, Elstonstatesasfollows:

1. OnDecember2, 2002,PurexIndustries,Inc. (“Punex”) filed aMotion to Dismiss

theComplaintfiled by Elstonon thebasisthat theBoarddoesnot havepersonaljurisdictionoven

Purex.
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2. In nesponseto thisMotion to Dismiss,on December12, 2002, Elstonfiled a

Motion to ConductLimited PersonalJurisdictionDiscovery. TheBoardgrantedthis Motion on

December16,2002.

3. On April 21, 2003, afterexpendingsubstantialresourcesconductingdiscovery

into Purex’scontactswith theStateofIllinois anddevelopingthefactual recordof Purex’s

legacyof pollution at2228N. ElstonAvenue(the “Site”), Elstonfiled its CombinedMotion to

StrikeandResponseto PurexIndustries,Inc.’sMotion to Dismiss.

4. On May5, 2003,Purexrespondedto Elston’sMotion to Strike theAffidavit of

JeffreyM. Smith throughits Reply to 2222ElstonLLC’s Responseto Punex’sMotion to

Dismiss(the“Responseto Elston’sMotion to StrikeSmithAffidavit” or “Response”).

5. In its Response,Punexattachesasexhibits,andreliesupon,certaindocuments

responsiveto Elston’spersonaljurisdictiondiscoveryrequests,whichPunexhasneverproduced

to Elston.

6. In addition,Purexgrosslymischaractenizesthefactualrecordin its Response.

7. Elstonalso now seeksleaveto file aReplyin Supportof its Motion to Strike the

Affidavit of JeffreyM. Smithin orderto: (a) respondto the“new” evidencerelied uponby Punex

andto requestthat theSupplementalAffidavit ofJeffreyM. Smith andall attachedexhibitsbe

stricken,and(b) clarify andcorrectmisstatementsof fact and law madeby Purexin its

Response.

WHEREFORE,Complainant2222ElstonLLC respectfullyrequeststhat theBoardgrant

Elstonleaveto file its ReplyMemorandumin Supportof its Motion to StriketheAffidavit of

JeffreyM. Smith,Instanter.
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Dated: May23, 2003

Respectfullysubmitted,

GREENBERGTRAURIG, L.L.P.

By:~c~
Cl~ris~phen)TT~eumann

AttorneysfonComplainant2222ElstonLLC

FrancisA. Citera, Esq.
DanielT. Falmer,Esq.
GreenbergTraurig,P.C.
77 WestWackerDrive
Suite2500
Chicago,Illinois 60601
Telephone:(312)456-8400
Facsimile:(312)456-8435

CraigV. Richardson,Esq.
ChristopherJ.Neumann,Esq.
GreenbergTnaunig,L.L.P.
1200SeventeenthStreet
Twenty-FourthFloor
Denven,Colorado80202
Telephone:(303)572-6500
Facsimile:(303)572-6540

#55481
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CLER~<’$O1~F?C-EMAY 2? 2003BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

STATE OF ILLINOIS

Pollution Control Board2222ELSTON LLC, an Illinois limited )liability company, )
)

Complainant, )
) PCB No. 03-55

v. ) (CitizensUST Enforcement)
)

PUREX INDUSTRIES, INC., a Delaware )
corporation,FEDERAL DIE CASTING CO., )
an Illinois corporation, FEDERAL )
CHICAGO CORP., an Illinois corporation, )
RAYMOND E. CROSS,an Illinois resident, )
BEVERLY BANK TRUST NO. 8-7611,an )
Illinois trustee,andLAKESIDE BANK )
TRUST NOS. 10-1087 & 10-1343,an Illinois )
trustee, )

)
Respondents. )

)
)

2222ELSTON LLC’S COMBINED SUR-REPLY IN SUPPORT OF ITS RESPONSETO
PUREX INDUSTRIES, INC.’S MOTION TO DISMISS AND REPLY IN SUPPORT OF

ITS MOTION TO STRIKE THE AFFIDAVIT OF JEFFREY M. SMITH

Complainant2222ElstonLLC (“Elston”), by and throughits attorneys,Greenberg

Traunig,L.L.P., respectfullysubmitsthefollowing CombinedSun-Replyin SupportofElston’s

Responseto PurexIndustries,Inc.’s Motion to DismissandElston’sReply in Supportof its

previouslyfiled Motion to StriketheAffidavit ofJeffreyM. Smith. Elstonwould showthe

Boardasfollows:

I. INTRODUCTION AND SUMMARY OF ARGUMENT

In its desperateattemptto evadethejurisdiction ofthis Boardandto escape

accountabilityfor its shamefullegacyofpollution in thisState,RespondentPurexIndustries,Inc.

THIS FILING IS SUBMITTED ON RECYCLED PAPER



(“Purex” or“Respondent”)fleesnot only from its corporatepast. Purexalsofleesfrom

proceduralandevidentiaryfairness.

First, nearlyhalfof theexhibitsattachedto Purex’sMay5, 2003Reply to Elston’s

Responseto Purex’sMotion to Dismiss(the“Purex Reply”) consistofdocumentsnever

producedto Elstonin theseproceedings.Thesedocumentswereplainly responsiveto any

numberofthediscoveryrequestspropoundedby Elston,pursuantto theHearingOfficer’s

December16, 2002 Order. (CompareExhibits 6, 7 and8 to theMay 5, 2003Affidavit ofJeffrey

M. Smith(“SupplementalAffidavit ofJeffreyM. Smith” on “Suppi. SmithAff.”) (which were

neverproducedto Elstonby Purex)to DocumentRequestNos. 4, 5 and6 set forth in Exhibit 2 to

theAffidavit ofJasonYearout(“YearoutAff.”), filed in supportofthePurexReply.)

Second,aftersubmittingan entirelyconclusory,half-page,89-wordaffidavit in support

of its openingMotion to Dismiss,Purexnow comesforward,at theeleventhhourandafterthe

closeofjurisdictionaldiscovery,with anewfour-page,18-paragraphaffidavit givenby thesame

affiant. In his “supplemental”affidavit, attorneyJeffreyM. Smithprovidesall kinds ofself-

servingspinson Purex’scorporatepedigree,manyofthemaboutperiodsof time when

Mr. Smithwasstill in school. Shockingly,Punexthensuggeststhat Mn. Smith’s testimony

“concerningcomplicatedeventsthat occurredoveran extendedperiodoftime,” somehowdoes

not constitute“binding testimony”on behalfof PunexunderIllinois SupremeCourt Rule206.

SeePurexReply,at 17 & n.9. If thatis thecase,thenthereis absolutelyno competent,binding

evidencenowbeforethis Boardsufficient to controvertthejurisdiction-conferringallegationsin

Elston’sComplaint,andPurex’sMotion must fail on thosegroundsalone, And, if thatwerenot

enough,what testimonyis competentand is binding— the 1988 and 1992 testimonyofWilliam

Finck (Punex’snow-deceasedPresidentandCEO who,unlike Mn. Smith,presumablyhad
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personalknowledgeofthemattersaboutwhich he wastestifying),neverincludesany ofthe

revisionistcorporatehistoryPurexnowadvances.Indeed,Mn. Finck testified(in a 1988

declaration,seeEx. A, Suppl.NeumannAff, Ex. 1 (PUREX 003972-003979),anda 1992

prepareddirect examination,id., Ex. 2 (PUREX003987-003997)),in excruciatingdetail about

Purex’srelationshipto, andoperationsat, theElston Site— a Sitewith which Mr. Smithnow

testifies,decadeslaterto meethis needs,thatPurexhasno connectionswhatsoever.If therewas

no legalnexusbetweenPurexandtheElstonSite,why didn’t Mn. Finckjust saythat in 1988 and

1992,yearsafterresponsibilityfor theSitewassupposedlytransferredto someunfortunate

Delawarecorporation?Why did thePresidentandCEO of Purex,awitnesswith thepersonal,

contemporaneousknowledgeMr. Smithclearly lacks,give pageafterpageoftestimony

concerningtheElstonSite? All ofthat couldhavebeencut-offby simple testimonythat “you’ve

got thewrongPurex.” ThereasonMr. Finck did not takethat approach,Elstonrespectfully

suggests,wasthat it would havebeenfalse.

Third, in its Reply, Purexcompletelyignoresseveralimportantpointsandargumentsthat

thoroughlyundermineits positionthat it is not the lawful successorto PurexCorporation.For

example,Purexdoesnot evenattemptto explainwhy it is assertingtheattorney-clientprivilege

ovendocumentscreatedby acorporateentitywhoseassetsandliabilities, Purexnow claims, it

did not succeedto. Why is Purexassertingthat privilege? Why not theunfortunatecorporate

entityPurexcontendswasleft standing— holdingtheliability bag— whenthecorporatemusical

chairsgameended?If that entity truly succeededto PunexCorporation’sassetsandliabilities,

thenit would betheholderof theprivilege, notPurex. Purex’sown evidentiaryobjectionsbelie

its argument. Purexis assertingtheprivilegeoverPurexCorporation’sdocumentssimply

becausePurexis the lawful successorto PurexCorporation.Similarly, Purexneverexplains
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why it filed, underits own letterhead,Section103(c) notificationswith theU.S. Environmental

ProtectionAgencyin 1981 concerningtheEistonSite. SeeElstonResp.,Ex. A., NeumannAff.,

Ex. 16 (EPA 00002-00004).Presumably,Mn. Smithwould testify (athis acknowledgedrateof

$225an hour)that fact is somehowvitiatedbecauseit took placebeforetheAugust 1982

leveragedbuyoutthat he claimsgavePurexa passto pollute Illinois. Thenwhy, when

Mr. Smith washimselfcontactedby EPA agentsin 1986abouttheElstonSitedidn’t he simply

stateto theagentsthat Purexbore no responsibilityfor theSite? Punexneverbothersto answer

that naggingquestioneither.

Finally, Purexplaysfast and loosewith thefacts,picking and choosingfrom thevast

documentarylandscapethegranulartid-bits that supportits cause,ignoringtheoverwhelming

cascadeof factsdemonstratingits ties to Illinois. Purexevenstoopsto parsingstatementsout of

documents,omitting unhelpfulphrases,apparentlyassumingsuchshenaniganswould go

undetected.In thefaceofsuchsharplitigation tactics,Elstonunfortunatelyhasno choicebut to

submita Sur-Replyandto bring theseimportantmatters— matterswhichgo to theheartof

Purex’scredibility for thedurationof theseproceedings— to theattentionoftheBoard.’

II. SUR-REPLY STATEMENT OF FACTS

Initially, Purexdescribesas“repletewith errorsandmisstatements”Elston’sdescription

of thetransactionsthat link Purexto contaminationattheElstonSitecausedby theoperationsof

its predecessorsin interest— PurexCorporationand its IndustrialDivision, and,beforethat, T.F.

Washburn. Strikingly, Punex’sfour-pagerecitationof its ownhistoryactuallycorroborateseach

ElstonacknowledgesthatSur-Replies— even Replies,for thatmatter— are disfavoredin theBoard’sjurisprudence
andpractice. Nonetheless,the Boardhasstatedthat it maygrantleaveto file a sur-reply“when a reply raisesnew
arguments or evidence,...” Trepanierv. SpeedwayWreckingCo.,No. PCB97-50 (Oct. 15, 1998),at 3. Because

Purex relies, in material part, on documentswithheld from productionin thecourseofjurisdictional discovery,
Elstonrespectfullybelievesa Sur-Replyis warrantedandservesthe interestsofjustice. Elstonbegsthe Board’s
leaveand indulgence,andregrets thenecessityof furtherbriefing.
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ofthecritical chronologicalbullet pointssetforth onpage4 ofElston’sApril 21, 2003

“CombinedMotion to StrikeandResponseto PunexIndustries,Inc.’s Motion to Dismiss(the

“Elston Response”).

• Purexadmits PurexCorporation,Ltd. acquiredT.F. Washburnin 1961. PurexReply,
at 3.

• Purexdoesnotdisputethat in June1964,PurexCorporation,Ltd. liquidatedand
dissolvedT.F. Washburn,andmergedit intoPurexCorporation,Ltd. Id.

• PurexadmitsT.F. Washburnwasoperatedasadivisionof PurexCorporation,Ltd.
until 1974. Id.

• Purexdoesnot disputethat in June1974,PurexCorporation,Ltd. changedits nameto
PunexCorporation.Id.

• Purexdoesnot disputethat PurexIndustries,Inc., aDelawarecorporation,acquired
all of thestockof PunexCorporationin 1978. Id.

• Purexadmitsthat in August 1982,PurexCorporationchangedits nameto T.P.
Industrial,Inc. Id. at 4.

• Punexdoesnotdisputethat in 1986,T.P. Industrial,Inc. mergedwith therespondent
in theseproceedings,PurexIndustries,Inc.

Second,Purexcentrallyrelieson adocument,theso-called“Plan of PartialLiquidation,”

seeSuppl. SmithAff, Ex. 6,2 to suggestthat Purex’spredecessor— whatPurexnowcalls“Purex

California” — “only retainedtheassetsandliabilities of certainbusinesses.”SeePurexReply,at

4. Curiously,Punexrelegatesthecritical identificationofthose“certainbusinesses”to footnote

2 on page4. Id. In that footnote,Purexcontends“Turco ProductsDivision” and“Freshpict

Foods,Inc.” werethe “oniy” businessesretainedby its predecessor.Id. at 4 n.2 (emphasis

2The versionofthe Planof PartialLiquidationthat is attachedas Exhibit 6 tothe SupplementalSmithAffidavit is

not thesamedocumentthat wasproducedto Elstonin the courseof discovery. Exhibit 6 bearsBatesNumbers
PUREX4816-4826.ThoseBatesnumbersarenot affixed to anydocumenteverproducedto Elston in these
proceedings.The documentsproducedto Elstonborefive-digit and,later, six-digit Batesnumbers— neverfour
digits. Further,thefont of the Batesnumbersplacedon Exhibit 6 aredifferentthan thefonts ofthe Batesnumbers
on documentsproducedto Elston in discovery. Anotherversionof the Planwas producedto ElstonbearingBates
NumbersPUREX 01514-01525,but it containsa pagein additionto the versionof the Planattachedas Exhibit6 to
the SupplementalSmithAffidavit — BatesNumberPUREX01515.
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added). Purexleavesout of its footnoteddescriptionof theretained“certainbusinesses”a

critical phrasefrom thePlanof PartialLiquidation. Thatphrase— perhapsmorethanany other

in theseproceedings— is absolutelydevastatingto Purex’sjurisdictionalchallenge.Paragraph2

ofthePlanofPartialLiquidationstates:

TheCorporationshall retainall theassetsandliabilities of the
TurcoProductsDivision (with theexceptionofthe landand
buildingslocatedat 24600So.Main Street,Carson,California),
thePurex Industrial Division, theCollateral(asdefinedin that
certainSecurityAgreement,datedAugust 1, 1979,from the
Corporationto EquitableLife InsuranceCompanyof Iowa),andall
thestockofFreshpictFoods,Inc., PurexExportCorporation,and
theforeign subsidiariesoftheCorporation(the“RetainedAssets
andLiabilities”).

Suppl.SmithAff, Ex. 6, atPUREX4817-4818(emphasisadded). “PunexIndustrialDivision”

waspreciselytheoperationwithin PurexCorporationthat wasresponsiblefon.activitiesat the

ElstonSite. Accordingto PurexCorporation’sownAnnual Reportin 1974(theveryyearPunex

sold T.F. Washburn),Purextold thesecuritiesmarketsthat:

ThePurexIndustrialDivision sellsfloor maintenanceproducts,a
line ofinstitutional cleaningproducts,hotel bar soaps,and
syntheticfloor pads.

Ex. A, Suppl. NeumannAff, Ex. 3, at PLTREX02540(emphasisadded).T.F. Washburn,in turn,

describeditselfbeforeits acquisitionby Purexasamanufacturerof“quality paint components

andfloorfinishing andmaintenanceproductssince1886.” Id., Ex. 4, at PUREX004337

(emphasisadded). Theoperationsof T.F. Washburnwereclearlysubsumedwithin thePurex

IndustrialDivision ofPurexCorporation,accordingto PurexCorporation’sownAnnual Report.

It shouldnow beclearto theBoardpreciselywhy Purexfoundit sonecessaryto omit thephrase

“Purex IndustrialDivision” from its misleadingfootnote2. To haveincludedthatphrasewould

havetruthfully informedtheBoardofthenexusbetweentheRespondentandtheElstonSite.
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Third, convenientlyomittedfrom Purex’spresentationof thePlanofPartial Liquidation

is adocumententitled “Clarificationsto PlanofPartial Liquidation” that wasobviously

contemporaneouslyexecutedby representativesof“PurexCalifornia.” SeeEx. A, Suppl.

NeumannAff, Ex. 5, at PUIREX02805-02806.The“Clarifications” to thePlanincludethe

following statement:

1. Thefollowing assetsand liabilitiesareincludedin
Exhibit A “RetainedAssetsandLiabilities” to thePlan:

All liabilities, knownand unknown,relatingto

discontinuedoperationspreviouslydisposedof

Id. at PUREX 02805(emphasisadded).Therefore,amongtheliabilities retainedby Punex

California— which Punexcontendsis thepredecessorto theRespondentin theseproceedings—

weretheliabilities, knownandunknown,arisingfrom PurexCorporation’sdiscontinued

operationsattheElstonSite,which hadbeen“previouslydisposedof’ in 1974andagainin

1978.

Fourth,anotherdocumentconvenientlyignoredby Purexis onethat wascreatedafter the

cut-offdate(August 11, 1982)atwhich Punexchoosesto endits chronologicalpresentationin

theReply. SeeEx. A, Suppl.NeumannAff, Ex. 6, at P1.JREX02801-02802.Thatdocument,

entitled “InstrumentofAssignmentandAssumption”is datedAugust 13, 1982, andit confirms

that thecorporateentity Respondentnow calls“PunexDelaware”transferredto theRespondent

in theseproceedings,Punex Industries,Inc., the liabilities of the“DiscontinuedBusinesses.”Id.

Obviously,by 1982,Punex’soperationsat theElstonSite(throughits IndustrialDivision and

throughT.F. Washburn)had ended.By that time, theElston operationswerepatentlya

“DiscontinuedBusiness.” Thus,evenassumingRespondentwereremotelycorrect— which it is

not — thatthe liabilities for theElstonSiteweretransferredon August 11, 1982 to “Purex

Delaware,”two dayslater,onAugust13, 1982,thoseliabilities would havebeenfurther
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transferredto theRespondent,undertheplain meaningofdocumentsPurexchoosesto sweep

undertherug. Id. Thatinescapablefact perhapsexplainswhy Respondentchoseto endits story

on August 11, 1982. “The final step in the levanagebuyout,”PurexReply,at 4, wasnot so

“final” it would appear.

As theforegoingamply demonstrates,Purex’sown documents— including thoseit

witiTheld from productionuntil servingits Reply— contradictits self-servingversionof events.

Purex’sMotion collapsesundertheweightoftheoverwhelmingfacts.

III. ARGUMENT

A. Purex Industries, Inc. Is SubjectTo The Board’s In PersonamJurisdiction.

1. Purex Corporation TransactedBusinessAnd Committed Torts In Illinois.

Initially, Purexabsurdlystatesit hasprovidedan “affidavit” from theIllinois Secretaryof

State’sofficeconfirming that Purexhasneverbeenregisteredto do businessin Illinois. See

PurexReply, at 7. Certificateslike theonePurexobtainedfrom theSecretaryofStatesimply

indicatethat Staterecordsdo notreflectany filings by Purexreportingon its businessactivities

in Illinois. Theinformationis only asgoodastheinformationvoluntarily suppliedby firms that

do businessin Illinois. TheIllinois Secretaryof State’soffice lackstheresourcesandpersonnel

actuallyto investigateand to determinewhich firms in theUnitedStatesconductbusinessin

Illinois. Thecertificateis not remotelyan “affidavit.” It shouldonly be accordedtheevidentiary

weight it deserves:it is probativebut not dispositive.

Second,PurexincorrectlycharacterizesElston’s argumentasrestingon theconceptthat

“Respondentis orwastheparentofseveraldifferent subsidiariesorcorporationsthat mayor

maynot havedonebusinessorotherwisehad contactswith Illinois.” Id. at 7-8. Purexmisstates

Elston’sargument. Elstondoesnot contendRespondentPurexIndustries,Inc. is Purex

Corporationon is PunexCorporation’sIndustrialDivision or is T.F. Washburnon wasthe

8



“parent” ofanyofthoseentities. Rather,ElstoncontendsRespondentsucceededto the liabilities

ofthoseentitiesby virtueof thecontinuityof ownershipthat spansagenerationofcorporate

forms. Elstonneednot showthat Respondenttransactedbusinessin Illinois — only that

Respondentsucceededto the liabilitiesof afirm that did. As statedin Elston’soppositionbrief:

“thecontroversynowbeforethis Boardreallyboils downto one,inherentlylegal question:

whetherthepersonaljurisdictionalcontactsofapredecessorcorporationwith Illinois are fairly

imputedto anon-residentsuccessorcorporation.” ElstonResp.,at 23. While Purexthrowsup as

muchchaffasit canto distracttheBoardfrom that centralquestion,it remainsthedispositive

legal issuepresentedin thebriefing.

2. ThePersonalJurisdictional ContactsOf Purex Corporation Are Imputed To
Its Successor,the RespondentPurex Industries, Inc.

Purexdoesnot seriouslydisputethat thejurisdiction-conferringcontactsof apredecessor

corporationareimputedto its lawful successor.SeePurexReply,at 10 (citing SelectCreations,

Inc. v. PaliafitoAmerica,Inc., 852 F. Supp. 740, 765 (E.D. Wis. 1994),andRj.O’Brien &

Assoc.,Inc. v. NewportFutures& OptionsCorp., 1993 WL 14685, *5 (N.D. Ill. 1993)). Purex

simplycontendsthat it is not thesuccessorto thecorporationsthat operatedtheElstonSite, and

that Elstonhasfailedto makethefactualcasefor Purex’sstatusassuccessor.Id.

As shouldbeevidentfrom Elston’soppositionbrief, Elstonhaschosento rely on Purex’s

ownadmissionsandon thefindings of othercourtsandadministrativebodiesfor theproposition

that Purexis the successorto PurexCorporation. Stateddifferently, if Purexhasadmittedthat it

is thesuccessorto PurexCorporation,or otherfact-findershavemadethatfinding already,then

Elstondoesnot needto makeafactual caseorput on independentevidencein supportofthat

propositionto defeatPurex’sMotion.

a. UnitedStatesv. Farber
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Purexconcedesthat in nesponseto interrogatoriespropoundedin theFarberproceedings

in 1988,it statedthat it wasin fact the legal successorto PurexCorporation,which it also

concedesoperatedtheElstonSite. SeePurexReply,at 6-7, 14-15. Amazingly,Purexnowstates

that “in 1988,it maynot havebeenfully aware”ofthemannerin whichresponsibilityfor the

ElstonSitewastransferred.Id. at 15. Purexseriouslycontends,andapparentlyexpectsthis

Boardseriouslyto believe,that while it wasnot fully awarein 1988oftheinter-corporate

allocationof responsibilityeffectedby the1982leveragedbuyout— whenmemorieswere fresh

andwitnesseswith personalknowledgewenestill alive and employedby Purex— it has

nonethelesscometo its sensesin 2003. It is emphaticallycertainnow, over twentyyearslater,

that it is not responsiblefor theElstonSite, afterall. Elstonrespectfullysuggeststhat the

interrogatoryresponsesin 1988shouldbe given far greaterweight thantheself-serving

argumentsPurexnow advancesto escapethejurisdiction ofthis State.

Finally, Purexasserts,without more, that it did not benefit in theFarberproceedings

from theverUleddiscoveryresponse(verified by thevery sameMr. Smith) indicatingthat it was

thecorporatesuccessorto PurexCorporation.How doestheBoardknowthat to be true? Where

is theevidencedisprovingbeneficialeffect? Whereis thejudicial orderrejectingPurex’s

interrogatoryresponseasfalseorperjurious? Did theassertioncarryanyvaluein thesettlement

reachedin Farber? Mr. Smith’s “supplemental”affidavit is silent on thesepoints. Purexis

judicially estoppedfrom taking a positionnow so directlyat oddswith thepositionit took in

Farber.

b. In theMatter ofthePetition ofPurex Industries, Inc.

Next, Purexcontendsthat theCaliforniaStateWaterResourcesControlBoard(the

“California Board”) somehowgot it wrongwhenit ruled that Purexis responsiblefor the
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pollution ofPurexCorporation.SeePurexReply, at 11-13. Initially, it is no defenseto a

collateralestoppelargumentthattheoriginal fact-finderwasin error. The entirepoint of the

doctrineis to avoidre-litigatingdecidedmattersthat Purexhada full andfair opportunityto

litigate. PunexmadepreciselythesameargumentbeforetheCaliforniaBoardthat it makeshere.

Purexlost. Thematteris decided.

Purexfurtherarguesthat theCaliforniaBoardignoredwhat Purexsaysis a controlling

decisionof theU.S. District Court for theCentralDistrict ofCaliforniain Lockheed-Martinv.

CraneCo., No. 94-2717(C.D. Cal.Apr. 7, 1997). SeePurexReply,at 11-12. Purexis wrong.

Initially, accordingto the casecaption,it doesnotappearPurexIndustries,Inc. wasan original

partyin theLockheed-Martinproceedings.Second,noneofthepartiesin Lockheed-Martinare

thesameasthepartiesthat werebeforetheCaliforniaBoardor that areimplicatedin these

proceedings.Owingto this utterlack of party identity, it strainscredulity that anythingdecided

by theLockheed-Martincourtcould everconceivablybind theCaliforniaBoard— orthis Board—

in reachingany findings of fact aboutPurexIndustries,Inc. Evenassumingtherewereparty

identity, theLockheed-Mai’tindecisiondoesnot standfor thepropositionfor which Purexcites

it. Thefinding of theLockheed-Martincourtwasnotsomegeneralized,universaldetermination

that all ofPurex’senvironmentalresponsibilities,everywhere,wereblissfully transferredto

others. Suchareadingofthat decisionis patentlyabsurd. Rather,theruling restedon spec~JIc

agreementsconcerningspec~flcpropertiesandrelating to specUlcliabilities — noneofwhich was

at issuein theCaliforniaBoardproceedingsor in these.Purexalsocontendsthat theCalifornia

Board“disregardedcontractsbetweentheparties.” SeePurexReply,at 12. OfcoursetheBoard

did. Thoseagreementsdid notgovernthe liabilities theCaliforniaBoard wasweighing

concerningtheBelmontSite. Further,theCaliforniaBoard tooktheposition(a positionthis
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Boardshouldfollow) thatprivateagreementsallocatingresponsibilityon liability for pollution

nevercanbind administrativepollution controlboards.SeeElstonResp.,Ex. A, NeumannAff.,

Ex. 6, at *6*7. On thecontrary,suchagreementseithersimply expandthescopeofliability to

includethetransferees(with thetransferorsstill responsible)or createprivaterightsof

contributionbetweencontractualpartiesthat do not affect thepublic’s right to compensationand

remediationofcontaminatedsites. Id. Here, if Purextruly believesthatit hascontractually

transferredits liabilities for theElstonSiteto anon-party,Purexis freeto bring that party into

theseproceedings,andto seekappropriatecontribution,on to bringa separateaction in theforum

ofits choice.

Finally, roundingout a seriesofselectivelyparsedquotationsthat risk misleadingthe

Board,PunexcitestheCaliforniaBoard’sdecisionfor thepropositionthat a stockpurchaseis

insufficient to imposeliability on thepurchaser.SeePurexReply,at 8-9. Purexquotesone

sentencefrom theCaliforniaBoard’sdecision,but omitsa subsequentqualifying sentence.The

entirequotationreads:

Although AlliedSignal,Inc. purchasedthestock of[Baron-
Blakeslee],this factaloneis insufficient to imposeliability on
[AlliedSignal]. As ageneralrule, a parentcorporation,like any
otherstockholder,is protectedfrom liability by thecorporateveil.
Thereis someevidencein therecord, however,to indicatethatthe
two companiesmayhavemerged.If this is true, AlliedSignal,Inc.
wouldhaveacquiredtheliabilities ofBaron-Blakeslee-Del.

ElstonResp.,Ex. A, NeumannAff., Ex. 6, at *5 (emphasisadded).Here, Elstonarguesand

Purexconcedesthat just suchmergersoccurredbetween(a) PurexCorporationandT.F.

Washburnin 1964and (b)betweenT.P. Industrial(to whichPurexCorporationchangedits name

in 1982)and theRespondent,PurexIndustries,Inc., in 1986. Respondenthas,in thewordsof

theCaliforniaBoard,“acquiredtheliabilities” ofPurexCorporationandT.F. Washburnvia a

seriesofmergers.JustasElstondoesnot remotelycontendthat Respondentis Purex
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Corporationor is T.F. Washburn,Elstondoesnot suggestthat Respondentis merelytheparent

orstockholderof thoseoperatorsoftheElstonSite. Rather,Respondentis the lawful successor

to thosecorporations,by merger,andis fully accountablefor theirpollution at theSite.

c. AssociatedAviation Underwriters,Inc. v. Purex Industries, Inc.

Next, PurexcontendsElston’srelianceon AssociatedAviation Underwritersv. Purex

Industries,Inc., 99 Cal. App. 4th 400 (Cal. Ct. App.), cert. granted,124 Cal. Rptn. 2d 662 (Cal.

2002),is misplaced. SeePurexReply, at 13-14. Purexstatesthat it merelyretainedinsurance

coveragerights undertheapplicablepolicy by virtueof a“1985 contractof sale.” First ofall,

where is thatcontractof sale? All theBoard is givenarethewordsof awitnesswhosetestimony

hasgonethroughvariousiterationsandgyrationssince1988on thematterof whetherPurexis a

successorto PurexCorporation. Second,theAssociatedAviationcourtusedtheprecisewords

“successor”to describePurex’sownargumentthat it wasentitled to insurancecoverage.See

AssociatedAviation, 99 Cal. App. 4th at 403. Thecourtdid not usethewordscontractor,

purchaser,assignee,beneficiaryor anyothertermwith legal significance.It usedtheword

“successor”to describeRespondent’srelationshipto theinsurancepoliciesof PurexCorporation.

Third, ElstonhasrepeatedlyrequestedthatPurexproducethebriefingandpleadingsfrom the

AssociatedAviation casein orderto discoverwhatpreciselyPurexarguedin thoseproceedings

about its relationshipto PurexCorporation. Purexhassteadfastlyrefusedto providethose

documents.Fourthand finally, Purexcompletelyglossesoventheauthorityin ColumbiaCas.

Co. v. Playtex,Inc., No. 88 C 3446, 1988 WL 76976(N.D. Ill. 1988). SeePurexReply, at 14 &

n.7. Purexdoesnot disputetheColumbiacourt’s holding thatwhereacorporationclaimsthe

benefitsofan insurancecontractprocuredby its predecessor,“it appearsto usthat [it] hastaken

on therightsand obligationsof [thepredecessor]andthereforethat [thepredecessor’s]contacts
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with Illinois maybe imputedto [thesuccessorclaiming theinsurancerights].” Id. Therefore,by

its own conductin theAssociatedAviation proceedings,Purexclaimedthestatusof successorto

PurexCorporationandis now properlyestoppedfrom denyingthat statusin theseproceedings.

d. Purex Is Not A Mere AssetPurchaser; It MergedWith Purex
Corporation And T.F. Washburn

Finally, PurexcitestheHoppadecisionfor thecompletelyirrelevantpoint thatthereare

four limited exceptionsto thebasictenetof corporatelaw that “a meretransferof assetsfrom

onecorporationto anotherdoesnot makethelatter liablefor thedebtsor liabilities ofthefirst

corporation.”SeePurexReply, at 15-16. Fortherecord,Elstonis not contendingthatPurex

merelypurchasedtheassetsofPurexCorporationor T.F. Washburn. Elstonis contending,and

therecordunequivocallydemonstrates,that Punexsucceededto the liabilities oftheseentitiesvia

a seriesofstatutoryandformal mergers. Therefore,theassetpurchasercaselaw is entirely

inapposite.

Next, Purexignorestheoverwhelmingweightof authorityfrom thefederalandsister

statecourtsholdingthat, if successorliability is established,a corporatesuccessorsucceedsto

thejurisdictionalcontactsof its predecessor.Purexrelieson unpublishedcases,proactivelycited

by Elstonin its oppositionbriefasinappositeassetpurchasercases,andon aloneSouthern

District of Mississippicase,for thespuriouspropositionthat a successorcorporationis not

properlyimputedwith the jurisdictionalcontactsof its predecessor.SeePurexReply, at 9-10.

Elstonstandson thebriefing. TheBoardshouldsimplycomparethefourteenwell-reasoned

federaland statedecisionscitedby Elstonin its oppositionbrief with thepaltrycaseauthorityto

whichPurexdirectstheBoard. Theresultshouldbe clear: successorcorporationsareimputed

with thejurisdictionalcontactsoftheirpredecessors,asamatterof law.
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B. The Affidavit ofJeffrey M. Smith Should Be Stricken.

Punexstrivesmightily to saveMr. Smith’s openingaffidavit from its ratherobvious

invalidity. SeePurexReply, at 17-19. Purexutterly fails.

First, Purexhasnow resolvedany lingeringdoubtsaboutwhetherMn. Smithhasevena

modicumofactual,personalknowledgeofthefactsconcerningPurex‘ s relationshipto the 1961-

1978operationsof its T.F. WashburnandIndustrialDivisions. Heemphaticallydoesnot.

Mr. Smithhasnow twiceprovidedsworntestimonythat hebecameemployedby Punex in 1984

— 23 yearsafterPurexacquiredT.F. Washburn,andsix yearsafterPurexsold theassetsof its

T.F. WashburnDivision at theElstonSite. Indisputably,Mr. Smithcannotpossiblyhave

“innate” knowledgeofanyof thesefactswhichoccurreddecadesbeforethe“inception” ofhis

employmentwith Purex. In fact, Purexnow acknowledgesthat Mn. Smithcannoteven“provide

bindingtestimonyon behalfof thecorporation”on thesematters. SeePunexReply,at 17 n.9.

Second,Mr. Smith’s rathersuddenexpertisein thesemattersis surprising,and it is at

leastcontradictedby whathe toldEPA agentsin 1986,to wit: “Mr. Smithwishedhe couldhelp

meout buthe essentially[k]newnothingof T F Washburn.”ElstonResp.,Ex. A, Neumann

Aff, Ex. 16, atEPA 00004.

Third, Mr. Smithstill hasnot met theveryspecific factualallegationsset forth in Elston’s

Complaint. Thoseallegationsdescribein detail thefactssurroundingPurex’ssuccessionto the

liabilities of T.F. WashburnCo. andPurexCorporationattheSite. Ratherthanaddressthese

allegationshead-on,Mr. Smithdescribeshow an entity referredto as “PurexDelaware”

succeededto the“assets”ofPurexCorporation’s“consumerhouseholdproducts”operations.

Suppl. SmithAff. ¶ 6. Mr. Smiththenattaches,without comment,variousincomplete“plansof

liquidation” whichhis client hasneverproducedto Elstonin theseproceedingsand from which
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Purexarguesthat liabilities relatingto theSitewere“transferred”to “Purex Delaware.” Id. ¶~J

14 & 15; PurexReply,at4-6. Evenassumingthese“plans ofliquidation” arerelevantto the

Board’sdeliberationofPurex’scontactswith Illinois, Purex’sversionof historyderivedfrom

thesedocumentscannotbe “corroboratedindependently”asPurexsuggests.In fact,Elston

offersin supportofits Sur-Replya“Clarification” andsubsequent“Assignmentand

Assumption”relatingto these“plansofliquidation” that Purexdid producein theseproceedings.

SeeEx. A, Suppl. NeumannAff., Exs. 5 & 6. As statedabove,thesedocuments,whenreadin

conjunctionwith therelated“plansof liquidation” relied uponby Punex,demonstratethat Purex

hasin fact succeededto the liabilities of its formerT.F. Washburnand IndustrialDivisions

relatingto theSite.

Finally, Purexdoesnot successfullyrebut theobvious,conclusorynatureofMr. Smith’s

openingaffidavit. Rather,it tries to salvagethat affidavit by relying on aline of Illinois cases

that suggeststhat thenon-conclusoryportionsof a defectiveaffidavit neednot be stricken. See

PurexReply,at 18-19. Purexneveridentifiespreciselywhich partofMr. Smith’snine-line,89-

word openingaffidavit is not conclusoryand,therefore,notsubjectto exclusion. Perhapsthe

bestevidencethatPurexnow understandsthat Mr. Smith’s affidavitwasandis inadequateto

supportajurisdictionalchallengeis foundin its submissionofa“supplemental”affidavit that

relies,in materialpart,on documentsPurexhaspreviouslywithheld from production.

In sum,Mr. Smithdoesnot havepersonalknowledgeofthefactsto which hetestifiesin

eitherofhis affidavits,and his testimonyis not “reasonablyreliable.” In addition,Mr. Smith

relieson documentsneverbeforeproducedto Elston in theseproceedings.Finally, Mr. Smith’s

testimonyregardingthealleged“transfer” of liability relatingto Purex’sT.F. Washburnand

IndustrialDivisionsat theSitecannotbe “independentlycorroborated.” For thesereasons,even
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undertheforgiving testpositedby Punex,Mr. Smith’s originalaffidavit, andnow his

supplementalaffidavit, mustbestrickenandshouldbe disregardedby theBoard. SincePurex

hasprofferedno competentevidenceto controvertElston’sjurisdictionalallegations,thetruthof

thoseallegationsmustnow be assumedby theBoard,and Purex’sMotion to Dismissmustbe

denied.

IV. CONCLUSION

WHEREFORE,for all thereasonsstatedherein,Elstonrespectfullyrequeststhat the

Boardgrantits Motion to Strike,and denyPunex’sMotion.
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